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Welcome to Oaktree Update! Landfill Tax Special

There can’t be many people in the waste industry that haven't been affected by or at least heard about the
recent landfill tax fiasco and it has certainly monopolised my time since 18 May when the first HMRC
briefing was issued. 50 the purpose of this newslstter is Lo present a no-nonsense summary of landfill tax
legislation with the addition of answers to the questions clients have asked over the last 2 manths,

You may also receive this newsletter by email and due to demand we will be producing 2 paper and
glectronic version in coming months as clients have requested both. If you wish to be added to the mailing
list or have a subject you want to cover please email news@oakiree-environmental.co.uk.

| look forward to hearing from you and if you have time please come to the RWM this year for some free
advice over a brew at stand number 17019, If you don't make the exhibition please feel free to call or
email me for advice or assistance.

Marco Muia (Managing Director)
01606 558833 /07767 761252

g!uEp;g’_'u._'l_aE. |:|_1_."_|:_-|;;1:|}'l'[|_}_:1|'|'|5":'.1‘.'|.|._¢|._'§-. uk

LANDFILL TAX - THE FACTS

HMRC issued their infamous brief 15712 ta give clarity landfill tax rate issues and in the process effectively
banned trommel fines from landfill, which | am sure was not their intention but nevertheless it happened.
A second briefing (18/12) was issued and was further updated by interim guidance an 3 July.

There are two key pieces of secondary legislation for landfill tax, namely The Londfill Tax (Prescribed
Londfill Site Activities) Order 2009 and The Landfill Tax (Qualifying Material] Order 2011 [QMO2011].
The first sets out the prescribed activities and uses of material at a landfill site that are taxable.

The following uses of waste at a landfill site are taxable:

la) as daily caver;

1b) to create or maintain a temporany haul road;

{c]) to create or maintain a temparary hard standing;

d] to create ar maintain a cell bund;

{e) to create or mantain & temporany screening bund;

if) placed against the drainage layes/ liner of the dispasal zrea to prevent damage to that layer o liner;
{g) for restoration that is not pre-notified; and;

() the temporary storage of ashes (including pulverised fuel and furnace bottom ash),
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The following uses of waste at a landfill site are nat taxable i.e. prescribed activities;

[al as am enginesred liner or cap;

(B} to create or maintain a permanent site road;

[c} to create or maintain a permanent hard standing;

[d} to create or maintain an engineered cell bund;

[e] to create or maintain a screeming bund for the life of the site; and;
{1 for restoration in ling with the planning consent and permit.

Once you have established whether tax is chargeable on an activity you then have to establish which rate
of tax applies, the lower rate at £2.50 per tonne or the higher rate at £64.00 per tonne. To do that you
need to read the OMO2011, which sets out which materials qualify for the lower rate and it also makes no
raference to the words ‘inert’ or ‘inactive’ which have been prevalent in both the tax and environmental
legislation in recent years. The answers to the questions below will hopefully be of assistance — if in doubt
please call us.

Q: What materials are listed in the Qualifying Materials Order?

A MNaturally cccurring rocks and soils, ceramic or concrete materials, processed or prepared minerals,
furnace slags, ash, low activity inorganic compounds, calcium sulphate, calcium hydroxide and
brine.

Q: Does lower rate tax have to be inert {using the Landfill Directive Definition)?

A Mo, The issue at hand has nothing to do with the definition of inert waste. Paragraph 3.2 of LFT1
notes that “The only determining foctor as to whether waste is lower roted is whether it is listed in the
tendfill Tox (Quolifying Moteriaf) Order 2011 Whether or nor waste i conmidered 0 be inert for
emviranmental protection purposes is not relevant to maotters of tox hability, Fgually, the foct that waste is
listed wn the landfill Tox (Quelifying Moteriol] Order 2011 does not mean thot the waste is inert for
environmentol protection purposes.”

5 Where can | access the main guidance document LFT 17

Ac On HMRC's wehbsite, Just Google “LFT1" and it will be the first hit.

Q: If | use trommel fines as daily cover what specification does it have to moeet?
Al Trommel fines are likely to be used as daily cover, temporary screening bunds and non-notified

Anncemlinine

fines to create or maintain a scraening bund for the life of the site ar for restoration in line with the
planning consent and permit does not attract the tax. Paragraph 3.3 of LFT does allow some
‘contamination” and uwses the following words, which are lacking in commentary on trommel fines
as an example, but which we hope to see in the promised update due in the Autumn:

Yo may ignore the presence of an incidental amownt of stondard rated waste in o mainly lower rated lood,
and treat the whale load o3 toxoble ot the lower rate. For exomole, we would accept as quailifying for the
lower note:
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* o load of Bricks, stone and concrete from the demalition of o building thot has smoll pieces of
wodd in it ond small gquantities of plaster atteched to bricks as i would hove not been
feasible for o contractor to separete them

= olood of sub-soil thot containg small quantities of grass”.

What is an “incidental’ amount of standard rated waste in tromme! fines?

Don't forget that LFT1 is the gueidance landfill operatars have to follow and it is their decision
process that leads to them accepting your fines that has to be justified to HMRC. There is no

“Ie 35 pot possible for vs to advise you on every dispasal [T (s pour respansibility to decide whether o
particulor lood disposed of af your site confains o reasenable incidentol omount of standard rated
wirshe - you meed 10 sty yourself thot the jood contains only @ smoll quantity of such waste. The
difficuity in separating the stondard roted components from the lower rated waste is o foctor that
you con toke into aocount, but this canrot Be vsed to justify applping the lower rote of tox if the
standard rated waste s more than a small gmount of the total food. You will need fo justifi your

“The waste teansfer documentetion must gccurotely record the composition of the waste
consignment, setting out specifically which qgualifiing materialis), or mix of qualifying materfals, are
contmined in the lood or consignment. For loods or consignments of ‘trommel fines” or Tines’ the
decumentalion must clearly state from which qualifying materials, or mix of quelifying materials, the
fines that go inte the trommel were derived [other wastes thot were filtered out before the waste

This has yet to be set in stone and | doubt that a longstanding definition of ‘incidental” will be issued
irn the short term as every operation is different. In my view all sites should keep their fines as
clean as possidle by segregating any wastes that have an impact on their quality i.e. most of you
already segregate plasterboard but other visible contaminants need to be reduced as well. Batch
processing waste is one answer but not everyone has the space to do it. Simply putting everything
through a trommel together converts an awful lot of clean material into mixed fines that may not

“For loads or consignments of materiels wiich ore commonly referred to as ‘trommel fines” ar “fines’,
the fower rode will opply only where the fines thor come our af the trommelfautormated process
constitule those moteriols or 0 mix of those materials included within the 2011 Order. By o mix of
materials we mean @ mix of qualifying maternials from differeat Groups within the 2011 Order.”

a:
A
definiticn of ‘incidental’ but Paragraph 3.3 of LFTL finishes by stating:
AeCisns o ws, ™
HMRC also state that:
goes into the trommel should ke lgnored],”
Q: How do | produce trommel fines that pass the ‘incidental’ test?
Az
comply. The latest position from HMRC is that:
qQ: What should | put on my transfer note?
A

Use the EWC code 19 12 12 and refer to the waste as ‘trommel fines derived from noturally
occurring subsoil ond stones arising from processing construction and demolition waste’ or
similar.
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There should be no need ta refer to the incidental material aliowed by LFT1 as the material is
properly described from an environmental legislation and duty of care point of view.

In summary, trommel fines should be charged at the fower rate of landfill tax when disposed af to landfill if
they are properly described and do not contain more than an incidental amount of standard rated waste.
Whilst the transfer note is required to contain the necessary description there is nothing to stop you
agresing further svidence with the landfill, such as taking photographs or samples for visual inspaction to
help justify the lower rate tax. After all, it is the landfill operator’s decision and they have to justify the
rate they charge their customers to HMIRC.

It is clear that the use of trammael fines to dispose of larger quantities of standard rated waste by tha few is
no longer acceptable and despite the ‘clarification” causing immense difficulties for the industry the final
interpretation of the QMO2011 is closer to how it was written.  That is not a satisfactory position and |
would like to see trommel fines defined in the arder with a description that is widely agreed but does not
encourage avoidance. | would also urge HMRC officers 1o visit transfer stations to gain @ more detailed
understanding of the process that generates the fines,

MMRC will be producing further puidance on the definition of "naturally occurring”, more objective
puidance on what is ‘incidental’ and guidance for the use of lower rated waste for filling existing ar former
guarries.

Enjoy the show.

We look forward to seeing you at RWM this year and we'll be posting news on
Twitter @WasteChat and writing as Enviroman in The Skip Hire Magazine as
normal.

Marcoe Muia | Managing Director | D7767 761252 | marco@oaktree-environmental.co.uk '
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Richard Sims Director | 07886 569606 | richard@oakiree-e nﬁrunn{enta-l.m.uk Ay
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